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If parents decided to separate and both were reasonably equal with regard to parenting capacity, the mother 
would be the preferable parent. No one can deny that men and women are different biologically. No one can 
deny, either, that it is the woman who bears the child and has it within her power to feed it with her own 
body . I believe that this biological difference cannot be disassociated from certain psychological factors 
that result in mothers being more likely to be superior to fathers with regard to their capacity to involve 
themselves with the newborn infant at the time of birth.  Even the most dedicated fathers generally do not 
have these experiences and form the attendant strong psychological ties that they engender. It is the mother 
who may very well have the breastfeeding experience, something the father is not capable of enjoying. All 
these factors create a much higher likelihood that the mother will have a stronger psychological tie with the 
infant than the father at the time of birth. This "upfront" programming places her in a superior position with 
regard to psychological bonding with the newborn infant at the time of birth. 

I believe that the dramatic increase in the child
custody  conflict  that  we  have  witnessed  in
recent years is a direct result of social and legal
changes that have affected the legal principles
by which judicial decisions in custody disputes
are made. 

I  present  here  a  theory  describing  what  I
believe  to  be  the  relationship  between  these
changes  and  the  present  epidemic  of  child
custody litigation.

The mother as primary caregiver

First,  the  displacement  of  the  tender-years
presumption  with  the  best-interests-of-the-
child  presumption  was  initiated  primarily  by

men  who  claimed  that  the  tender-years
presumption was intrinsically "sexist" because
women,  by  virtue  of  the  fact  that  they  are
female, are not necessarily preferable parents.
State legislatures and the courts agreed. As a
result,  in  the  mid-1970s the  best-interests-of-
the-child  presumption  became  uniformly
equated  with  the  notion  that  custody
determinations  should  be  "sex  blind."
Considerable  difficulty  has  been  caused,  I
believe, by equating these two concepts. It is
extremely  important  that  they  be  considered
separately.  It  is  not  necessarily  the  case  that
sex-blind  custody  decisions  serve  the  best
interests of children and the belief that they do
is  the  fundamental  assumption  on  which
present  custody  decisions  are  being  based.
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Somehow, the acceptance of the concept that
fathers can be as paternal  as mothers can be
maternal  was  immediately  linked  with  the
concept that such egalitarianism serves the best
interests  of  children.  I  do  not  accept  this
assumption of gender equality in child-rearing
capacity and would go further and state that the
younger the child, the less the likelihood that
this assumption is valid. It follows then that I
do  not  believe  that  sex-blind  custody
evaluations  and  decisions  serve  the  best
interests of children.

To elaborate,  no one can  deny that  men and
women are different biologically. No one can
deny, either, that it is the woman who bears the
child and has it within her power to feed it with
her own body (although she may not choose to
do so). I believe that this biological difference
cannot  be  disassociated  from  certain
psychological  factors  that  result  in  mothers
being more likely to be superior to fathers with
regard to their capacity to involve themselves
with the newborn infant at  the time of birth.
After all, it is the mother who carries the baby
in her body for nine months. It is she who is
continually aware of  the baby's presence. It is
she who feels the kicks and movements. It is
she who is ever reminded of the pregnancy by
formidable  changes  in  her  body  and  by  the
various  symptomatic  reminders  of  the
pregnancy:  nausea,  vomiting,  fatigue,
discomfort  during  sleep,  etc.  Even  the  most
dedicated fathers generally do not have these
experiences  and  form  the  attendant  strong
psychological  ties  that  they  engender.  The
mother,  as well,  must  suffer the pains of the
infant's  delivery.  Even though the father may
be  present  and  an  active  participant  in  the
process, the experience is still very much the
mother's. And, as mentioned, It is the mother
who  may  very  well  have  the  breastfeeding
experience, something the father is not capable
of  enjoying.  All  these  factors  create  a  much
higher likelihood that the mother will have a
stronger psychological tie with the infant than
the father at the time of birth. This "upfront"
programming places her in a superior position

with regard to psychological bonding with the
newborn infant at the time of birth. I believe
that  most  individuals  would  agree  that  if
parents decided to separate at the time of birth
and both were reasonably equal with regard to
parenting  capacity,  the  mother  would  be  the
preferable parent.

Some  might  argue  that  even  if  the
aforementioned  theories  are  valid,  the
superiority stops at the time of birth and men
are thereafter equal to women with regard to
parenting capacity. Even here I am dubious. It
is reasonable to assume that during the course
of  evolution  there  was  preferential  selective
survival of women who were highly motivated
child rearers on a genetic basis. Such women
were more likely to seek men for the purposes
of impregnation and more likely to be sought
by men who desired progeny. Similarly, there
was preferential selective propagation of men
who were skilled providers of food, clothing,
shelter, and protection of women and children.
Such men were more likely to  be sought  by
women  with  high  child-rearing  drives.  This
assumption, of course, is based on the theory
that there are genetic factors involved in such
behavior.  Women  with  weaker  child-rearing
drives  were less  likely to  procreate  and men
with  less  family  provider  and  protective
capacities  were  also  at  a  disadvantage  with
regard  to  transmitting  their  genes  to  their
progeny. They were less attractive to females
as mates because they were less likely to fulfill
these functions so vital to species survival.

Accordingly, although it may be the unpopular
thing  to  say  at  this  time,  I  believe  that  the
average  woman  today  is  more  likely  to  be
genetically  programmed  for  child-rearing
functions than the average man. Even if this is
true, one could argue that we are less beholden
to  our  instincts  than  lower  animals  and  that
environmental influences enable us to modify
these more primitive drives. I do not deny this,
but  up  to  a  point.  There  are  limitations  to
which  environment  can  modify  heredity,
especially in the short period of approximately
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ten  years  since  the  tender-years  presumption
was  generally  considered  to  be  sexist.
Environment modifies heredity primarily (and
many  would  say  exclusively)  by  the  slow
process of selective survival of those variants
that  are  particularly capable of  adapting to  a
specific  environment.  Accordingly,  I  believe
that  the  strength  of  these  genetic  factors  are
still  strong  enough  in  today's  parents  to  be
given  serious  consideration  when  making
custody decisions.

The  seemingly  egalitarian  practice  of  not
taking  into  consideration  the  aforementioned
factors  and  assuming  that  men  are  equal  to
women  with  regard  to  child-rearing  capacity
has  been,  I  believe,  a  disservice  to  women.
Many have responded to the threat of removal
of their children by the utilization of a variety
of  maneuvers  that  have  contributed  to  the
development of the child cutody conflict issue.
Although many of these could be considered
vicious, manipulative,  and deceitful,  I  have a
certain sympathy for these women. They have
felt  helpless  and  impotent  and  have  often
resorted to primitive techniques because of the
failure of more civilized and adult maneuvers
to work for them. And children, too, have been
threatened  by  disruption  of  the  mother-child
bond. Their  techniques have been even more
primitive  because  of  their  naivete  about  the
world.  They  have  selected  maneuvers  that
seem absurd and preposterous to the adult, but
do not so to children because of their cognitive
immaturity  and  inability  to  use  more
sophisticated  mechanisms  of  defense  against
the disruption of the mother-child bond.

Another  development  that intensified custody
conflict and contributed thereby to an increase
in the frequency of the child custody  conflict
was  the  widespread  popularity  of  the  joint-
custodial concept that we have witnessed in the
last  five  to  eight  years.  This  ideal,  too,  is
seemingly egalitarian.  Ostensibly,  one  should
not  be  able  to  argue  against  a  visitation
arrangement  in  which  the  time  the  children
spend with each parent is divided equally and

the parents are equal with regard to decision-
making powers. This ideal is certainly realized
by parents who are equally capable of rearing
their  children  and  have  proven  themselves
capable  of  cooperating  and  communicating
well  with  each  other.  However  when  the
parents  do  not  satisfy  these  criteria  and  the
courts still  decide (either by compliance with
statutes  orjudicial  decision)  to  order  ajoint
custodial  arrangement,  the  setting  for  further
parental  dispute  is  then  created.  Under  such
circumstances  a  joint  custodial  arrangement
may be essentially a no-custodial arrangement.
The children are then used as ropes in a tug of
war. They are in a no-man's land, up for grabs
by either parent. Under these circumstances the
viciousness  of  the  litigation  becomes  further
intensified  and  the  likelihood  of  a  child
custody conflict developing is enhanced even
more.

Accordingly, two changes in the last 10 to 15
years  have  contributed  to  the  burgeoning  of
child custody disputes and the development of
the  child  custody  conflict.  The  first  was  the
replacement  of  the  tender-years  presumption
with  the  best-interests-of-the-child
presumption.  In association with this  change,
the  assumption  was  made  that  children's
interests  are  best  served  when  custodial
decisions  are  sex  blind.  The  second  change,
about  five  years  later,  related  to  the
introduction of the widespread enthusiasm for
the  joint  custodial  concept.  Both  of  these
developments  did  not  give  proper
consideration  to  the  strength  of  the  mother-
child bond and were therefore a disservice to
women. They increased the viciousness of the
custodial  conflicts  and  created  a  setting  in
which  the  child  custody conflict  has  become
epidemic.

The Role of the Judiciary 

I believe that the courts can play a crucial role
in  helping  families  to  avoid  child  custody
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conflict.  The courts  have  the power to  make
custodial  assignments  that  can  be  quite
therapeutic  --  a  power  that  therapists  do  not
have. I would go further and state that without
the  court's  utilization  of  its  powers  in  many
cases,  it  would  be  extremely unlikely,  if  not
impossible,  to  treat  certain  children  in  this
category.

What  I  am  recommending  is  that  we  give
preference  in  custody  disputes  to  the  parent
who has provided the greatest degree of child-
rearing  input  during  the  children's  formative
years.  Because  mothers  today  are  still  more
often the primary child-rearing parents,  more
mothers would be given parental preference in
custody  disputes.   This  presumption,  too,  is
essentially sex blind because it allows for the
possibility that a father's input may outweigh
the  mother's  in  the  formative  years,  even
though he starts at a disadvantage. I believe the
courts have not been paying enough attention
to  the  formidable  influence  of  the  early  life
influences  on  the  child's  subsequent
psychological status. Early life influences play
an important role in the formation of the child's
psychological bond to the parent who was the
primary caretaker during the earliest years. 

Courts  have been giving too much weight to
recent  and  present-day  involvement  and
ignoring  the  residual  contributions  of  early
bonding to present experiences. Mothers have
been  much more  often  the  primary custodial
parents during the early child-rearing process.
This produces a strong bond between the two
that results in strong attachment cravings when
there  is  a  rupture  of  the  relationship.
Accordingly,  when  there  is  a  threatened
disruption  of  this  relationship  by a  sex-blind
judge or  joint-custodial  mandate,  mother  and
child  suffer.  Commonly,  the mother  seems to
sabotage the father's attempts to gain primary
custody. 

The children develop their  own scenarios,  as
well,  in  an  attempt  to  preserve  this  bond.  I
believe that residua of the early influences are

playing an important role in the attempts on the
part of both parties to maintain the attachment
bond. The implementation of the presumption
that  children  do  best  when  placed  with  the
parent who is most involved in child rearing,
especially  during  the  formative  years,  would
reduce significantly the custody litigation that
we are presently witnessing. It would result in
many  mothers  automatically  being  awarded
custody.  It  would  not  preclude,  however,
fathers obtaining custody because there would
be  few  fathers  who  would  satisfy  this
important  criterion  for  primary  custodial
assignment. 

The implementation of this presumption would
still  allow  those  parents  who  were  only
secondarily involved in  the  child's  rearing  to
have the opportunity to seek and gain custody.
They  would,  however,  have  to  provide
compelling evidence that the primary custodial
parent's  child-rearing  input  was  significantly
compromised  and  their  own contributions  so
formidable that they should more justifiably be
designated  primary  custodial  parents.  Let  us
envision a situation in which a couple has one
child, a boy. During the first four years of the
child's life, the mother remains at home as the
primary child rearer and the father is out of the
home during the day as the breadwinner. When
the child is four the mother takes a full-time
job. During the day the child attends a nursery
school  and  then  stays  with  a  woman  in  the
neighborhood  who  cares  for  the  children  of
working  parents.  At  the  end  of  the  workday
and over weekends both parents are involved
equally in caring for the child. When the child
is  seven the parents  decide to separate.  Each
parent wants primary custody. 

The father claims that during the three years
prior to the separation, he was as involved as
the mother  in  the child's  upbringing,  and the
mother does not deny this. The father's position
is that the court should make its decision solely
on the basis of parenting capacity -- especially
as demonstrated in recent years -- and claims
that any custody decision taking his sex into
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consideration is "sexist" and is an abrogation
of his civil rights. In the course of the litigation
the child  becomes obsessed with hatred of his
father, denies any benevolent involvement with
him at  any point  in  his  life.  In  contrast,  his
mother  becomes  viewed  as  faultless  and  all-
loving. I believe that in this situation the child's
psychological  bond  is  strongest  with  the
mother and the problem is created by him in an
attempt  to  maintain  that  bond.  Because  the
child's earliest involvement was stronger with
the mother,  residua of that tie are  expressing
themselves at the age of seven. 

With  regard  to  mothers,  I  believe  that  the
children should remain with their mothers. The
conflict is  primarily  of  the  child's  origin.  It
stems from the threat of being required by the
court to live with the father -- the parent with
whom  the  child  has  had  the  weaker
psychological  bond.  It  is  not  the  result  of
maternal programming. Once the litigation has
been concluded and a final decision has been
made by the court that the child shall not be
living primarily with the father, then the child
is likely to go back to his/her previous level of
involvement with both parents especially with
regard  to  love  and  hate  --  and  the  hostility
toward  the  father  is  likely  to  reduce  itself
significantly.  Without  the threat of placement
with the father,  the child  can discontinue the
utilization of the hostile maneuvers that were
designed to insure his/her remaining with the
mother.

Examiners involved in custody evaluations do
well to make some assessment of the nature of
the psychological bond that the child has with
the parent who was primarily involved in the
child's  upbringing  during  the  earliest  years.
One should try to ascertain whether the bond is
primarily  a  healthy  or  an  unhealthy  one.
Mothers  have  a  healthy  psychological  bond
with the child and, therefore, should be given
preferential  consideration  in  custody
evaluations  and  not  be  considered
automatically to be actively programming their
children. 

As mentioned, in the majority of the cases of
child custody conflict, it is the mother who is
favored.  My final position with regard to the
principle  that  should  be  utilized  when
ascertaining  parental  preference  in  custody
disputes is this:  preference should be given to
that  parent  with  whom  the  child  has
established  over  time  the  strongest  healthy
psychological bond. That parent  who was the
primary caretaker during the earliest years of
the child's life is the one with whom the child
is more likely to have established such a bond.
Residua  of  that  early  bonding  are  likely  to
influence  strongly  subsequent  bonding
experiences  with  the  parents.  However  the
longer the gap between the early bonding and
the  time  of  the  dispute,  the  greater  the
likelihood  other  experiences  will  affect  the
strength of the bond. Whether or not these have
resulted in the formation of an even stronger
bond with the parent who was not the primary
caretaker  during  the  earliest  years  has  to  be
assessed  in  the  course  of  the  evaluative
process.

Last,  I  recommend that  we replace  the  best-
interests-of-the-child  presumption  with  the
best-interests-of-the-family  presumption.  The
best-interests-of-the-child  presumption  is
somewhat  narrow.  It  does  not  take  into
consideration the psychological effects on the
parents of the child's placement and the effects
of the resultant feedback on the child's welfare.

As mentioned,  the strong bond that  forms in
early life  between  the  child  and the  primary
caretaker produces immensely strong cravings
for  one  another  when  there  is  threatened
disruption of the relationship. Just as the child
suffers psychologically from removal from the
adult,  so is the adult  traumatized by removal
from the  child.  The  psychological  trauma  to
the  adult  caused  by  such  disruption  can  be
immense,  so much so that parenting capacity
may be compromised. This negative feedback,
of  course,  is  not  in  the  best  interests  of  the
child. But we are not dealing here simply with
the question of placing the child with a parent
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in  order  to  protect  that  parent  from  feeling
upset  about  the  child's  being  placed  with
another parent. Rather, we are considering the
ultimate  negative  impact  on  the  child  of  the
disruption  of  the  bond  with  the  primary
caretaker.  Accordingly,  I  am  recommending
that  courts  assign  primary  custody  in
accordance  with  the  presumption  that  the
family's  best  interests  will  be  served  by  the
child's being placed with that parent who was
the  primary  caretaker  during  the  formative
years, and the longer that parent continued to
be primary caretaker, the greater likelihood the
family's interests will be served by placement
with  that  parent.  The  implementation  of  this
presumption  will,  I  believe,  also  serve  as  a
form of preventive  measure  in that it will not
only  reduce  significantly  custody/  visitation
litigation  but  serve  to  obviate  the  terrible

psychological  problems  attendant  to  such
litigation.
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